ABSTRACT
INTRODUCTION
The Federal Aviation Administration (FAA) is a governmental agency subordinate to, and operating within, the U.S.
Department of Transportation. The FAA's primary mission is "0 promote safety and to provide for the safe use of airspace-(Policy, p.7). In fulfilling its mandates, the FAA has been delegated a wide range of authority and responsibility for the regulation of aviation. Embodied within its jurisdiction is a fundamental and predominant dictum of air safety and the public interest. In responding to these issues (air safety and the public interest), the FAA has created an oversight mechanism known as the Compliance and Enforcement Program. The operational effectiveness of this program, contrasted with the stated objective of the FAA's primary mission, is the underlying nucleus of this series. Presented in this opening article is an overview of the FAA's statutory enforcement authority.
STATUTORY AUTHORITY Section 6(c)(1) of the Department of Transportation Act of JAAER, Fall 1991 1966, provides that certain -Junctions, powers, and duties-of the Secretary, pertaining to aviation safety, be assumed by the FAA Administrator (hereinafterAdministrator). The Administrator is given broad discretionary powers of authority· and responsibility. The Administrator acts on behalf of the Secretary of Transportation, and his authority and responsibilities are outlined in sections 306, 307, 308, 309, 312,313,314, 1101, 1105, and 1111 , and Titles VI, VII, IX, and XII of the Federal Aviation Act of 1958, (hereinafter Act), as amended. Specifically, and pertinent to the scope of this article, the Administrator's delegated responsibilities under the Act are as follows.
Under the provisions of Section 306, the Administrator is to give consideration to the requirements of national defense while exercising authority under the Act. Section 307 authorizes the development of plans and policy with respect to navigable airspace and the promulgation of rules and regulations with respect to the use of the airspace, and provides for limitations necessary in order to ensure the safety of aircraft and efficient use of airspace. The Administrator may modify or revoke any rule or regulation developed pursuant to Section 307 when required -in the public interest.-Additionally, the Administrator is responsible for providing personnel and facilities for the regulation and protection of air traffic; for prescribing rules and regulations regarding the flight of aircraft and the protection of persons and property on the ground; and for prescribing rules and regulations for the prevention of collision between two aircraft or an aircraft and another object. Furthermore, the Act requires that the provisions of the Administrative Procedures Act (5 U.S.C. Sees. 5 & 7) be implemented during the exercise of rule-making authority under section 307.
Section 313 authorizes the Administrator to conduct investigations, issue orders, and make rules and regulations, as deemed necessary to carry out the provisions of the Act. The Administrator may also amend as necessary, any order, rule, or regulation promulgated (within the Administrator's discretion) under the Act. During the conduct of investigations, the Administrator is authorized to take evidence, issue subpoenas, take depositions, and compel testimony. All proceedings and investigations in which formal hearings have been held (and the results thereof) are reported in writing and published for public use.
Title VI, Section 601 of the Act directs the Administrator to promote the safety of flight of civil aircraft in air commerce by prescribing rules, regulations, minimum standards, methods, and procedures.
Under Title VI, Section 602, the Administrator may issue airman certificates upon a finding of proper qualification of applicants. Additionally, the Administrator is bound by findings of the National Transportation Safety Board (hereinafter Board), subsequent to an appeal being filed by an applicant in response to the FAA's denial of application for the issuance or renewal of a certificate.
Title VI, Section 609 authorizes the Administrator to reexamine any civil airman, and based on that examination, amend, suspend, or revoke any certificate held. Provided, however, that prior to any such action the Administrator shall advise the certificate holder of any charges relied upon for the proposed action. Moreover, except in an emergency, the certificate holder will be given the opportunity, by the Administrator, to explain why his or her certificate should not be suspended, revoked, or amended. The certificate holder may appeal any order issued by the Administrator to the Board, in which 14 case the subject order is stayed. The Board, during the conduct of an appeal hearing, is not bound by finding of fact made by the Administrator.
Title IX, Section 905 allows the Administrator to assess a civil penalty for a violation of the Act or a regulation, rule, or order issued thereunder. This action is to be taken subject to a finding of violation by the Administrator.
The 1958 Act is the primary vehicle under which the Administrator functions in carrying out his responsibilities as delegated to him by the Secretary of Transportation. Congress established the fundamental policies for aviation regulation in the United States through passage of the Federal Aviation Act, and it is within the limits of this public law that the Administrator operates with respect to aviation safety and the public interest.
As can be seen by the preceding review of the pertinent sections of the Act, the Administrator is bound by considerations of the public interest. More importantly, the Administrator structures his actions with a focus on safety in air commerce and air transportation. The issues of public interest and air safety are the predominant factors embodied within the government's oversight responsibilities.
The Administrative Procedures Act (APA), codified within Title 5 of the United States Code, is the procedural apparatus used for processing alleged violations of the Act. The Administrator, like directors of other federal agencies including the National Transportation Safety Board, is subject to the APA. Owing to the tremendous case load burdens placed upon the court system, the APA provides another means of adjudication, outside of the normal judicial process. Actions which arise from activity under the purview of the various government departments and agencies such as the FAA are the primary focus of this quaSi-legal system. In determining if the Act or regulations promulgated thereunder, have been violated, the respondent is afforded due process protections guaranteed under the U.S. Constitution. However, the plaintiff must generally expend all of the administrative remedies before appealing to the courts. But in the end, if warranted, the customary courts become the ultimate arbitrators in disputes which cannot be satisfied at the lower (administrative) level.
In order to carry out the government's oversight functions, rules, regulations, and orders have been developed under the authority of the Aviation Act. These functional mandates have the effect of law in that they were formulated under laws enacted through the legislative authority of the U.S. Congress. The various responsibilities, directly assumed or subsequently delegated, which are defined in the Act, are carried out through publications utilized by subordinates to effectuate the laws passed by Congress. Many of these rules and regulations are codified in the Code of Federal Regulations (CFR). Authoritative internal (FAA) directives known as Orders, are also important regulatory tools, and are issued by persons holding the appropriate level of authority.
Regulations originating within In 49 CFR Chapter VIII, there are regulations applicable to the National Transportation Safety Board. Parts 800 to 899 define the scope of the Board's procedural responsibilities mandated under the Act.
The statutory authority which allows and compels aviation oversight is quite complex. This complexity is generated not only through the enactment of laws, such as the Department of Transportation Act of 1966 or the Federal Aviation Act of 1958, but by the multitude of rules, regulations and procedures created to carry out the stipulations in the subject laws. It is within these regulatory devices that the greatest propensity for JAAER, Fal/1991 subjectivity lies. However, with the latitude for subjectivity comes the capability for change. Amendments to rules, regulations, and orders are generally within the purview of the affected agency.
ENFORCEMENT
As noted in the preceding pages, the statutory mandate and authority of government regulations with respect to aviation is in place. Most important to the discussion in this article are the elements of these regulations as they apply to certificate holding airmen. The Act defines an -airman-as:
any The FAA Counsels are authorized to exercise the Administrator's authority as specified under Section 905 of the Act. This section of the Act allows for the -assessment-of civil penalties (i. e., fines) by the FAA. Prior to December 30, 1987, however, the Administrator was authorized, under section 901 (a) (2) of the Act, only to ·compromise-a civil penalty. The difference between these two actions (assessment and compromise) lies within the prosecutorial authority of the Administrator to make a finding of violation (i.e., conclusion of law).
Before December 30, 1987, when the Administrator could only Icompromise l a civil penalty, reaching a compromise with the alleged violator was, in effect, settling the case out of court. Under this compromise program, the alleged violator was not under any obligation to pay the penalties proposed by the FAA. If the FAA was unable to effect a compromise, the case had to be referred to the U.S. Attorney for prosection in a United States District Court (Amendment 13-8 2). This action ostensibly posed a burden on a judicial system already constrained.
In creating the assessment program -Congress observed that the inability or failure of the United States Attorney to prosecute civil penalty action resulted in an ineffective deterrent to individuals who 16 violate the Federal Aviation Regulations· (Amendment 13-18 2). By vesting statutory authority in the FAA to make a finding of violation and assess a civil penalty, under Section 905 of the Act, the case remains in the quasi-judicial system of an administrative agency.
There are, however, appeal and hearing procedures similar to those for violations and findings under Section 609 of the Act (relating to airmen certificates).
In conducting investigations of alleged violations of the Act or any rules and regulations promulgated thereunder by certificate holding airmen, the representatives of the FAA Counsels are the Inspectors in the field offices. FAA Order 2150.3A, Chapter 3, orders field offices to ·investigate, coordinate, and report violations of all regulations which are discovered within their geographical area and for which they have enforcement responsibility.I Furthermore, this order contains the procedures and methods by which inspectors will conduct the investigations and assemble the final field report.
One very important aspect of the FAA's enforcement program is outlined under the authority of 14 CFR Section 13.11. This section of 14 CFR 13 deals with ladministrative disposition of certain violations·. Specifically, this regulation allows the FAA field office responsible for processing the case to determine that a violation or an alleged violation does not require legal enforcement action. If this determination is made, the FAA field office (supervising Inspector) may take administrative action.
Administrative action does not constitute a formal adjudication of the matter, but may be taken by issuing a warning notice or letter of correction (Title 14 CFR 13.11 [b] ). Neither the warning notice nor the letter of correction indicates that a finding of violation was made by the FAA. Rather, the intent of this type of action is to identify a situation in which there may have been a violation or in which corrective action would rectify a minor infraction, and to issue notice that these circumstances have been corrected or should not occur again.
The decision to take administrative action as opposed to legal enforcement action (certificate suspension, revocation, civil penalty, etc.) is based on the applicability of four specific conditions pertaining to the alleged violation: (a) no significant unsafe condition existed; (b) lack of competency or qualification was not involved; (c) the violation was not deliberate; and (d) the alleged violator has a constructive attitude toward complying with the regulations and has not been involved in previous similar violations (Compliance and Enforcement 17).
Legal enforcement and administrative actions are vehicles utilized by the FAA to carry out its enforcement responsibilities as mandated under authority of the Aviation Act. In fulfilling these enforcement responsibilities, delegation of authority is necessary and is carried out as specified in the Act as well as within the various rules, regulations, and orders created by the Act. The individ-uals involved in the enforcement process, from the Administrator to the FAA Counsel to the FAA field office Inspector, are charged with the responsibility to formulate their reply to alleged violations with consideration of air safety and the public interest.
PROCEDURE
In order to properly understand the FAA enforcement program, a clear understanding of the procedures involved is important.
When an alleged violation by a certificate holding airman is investigated and processed, the entire procedure is governed by laws, rules, and regulations. The laws, such as the Department of Transportation Act, the Federal Aviation Act, the Administrative Procedures Act, and the various rules and regulations instituted thereunder, provide a consistent line of inquisition which is supposed to promote fairness to both sides of the dispute. The alleged violator is afforded certain Constitutional protections during the process and can seek to have his or her case heard by the highest courts.
An investigation of an alleged . violation by a certificated airman can come from a variety of sources. Air traffic control facilities, accident investigations, and public complaints are normal sources from which violation investigations originate. When information is made available to an FAA field office regarding an alleged violation, a letter announcing the initiation of an investigation is sent to the individual believed responsible. This letter advises the individual that certain facts and circumstances made available to the FAA indicate that a violation may JAAER, Fall 1991 have occurred. In the letter, the involved individual is given the opportunity to respond to the allegations and advise the FAA field office of his/her position with regard to the matter (Compliance and Enforcement 42). Eventually, after the field office has completed its investigation, a report of the findings is forwarded to the appropriate Regional Counsel.
14 CFR Section 13.19 states that FAA Counsels have the authority to act on behalf of the Administrator during investigations of alleged violations. This regulation, in addition to section 609 of the Act (Title 49 U.S.C. 1429), also stipulates that as a result of any investigation, when it is determined that safety in air commerce or air transportation and the public interest require, an order amending, modifying, suspending, or revoking, any airman certificate may be issued. If, after review of the investigatory data, the FAA believes a violation of the Act or rule or regulation issued thereunder has occurred, counsel will issue the appropriate order. If action against an airman's certificate is proposed (as opposed to other forms of enforcement), the FAA Counsel issues a 'Notice of Proposed Certificate Action.'
This notice states the charges or other reasons upon which the Administrator has based the proposed action and contains four options which the alleged violator may choose from in answering the charges: (a) Admit the charges and surrender his or her certificate; (b) answer the charges in writing; (c) request that an order be issued in accordance with the notice of proposed certificate action so The full Board has the authority to change the initial decision of the judge. If after receiving the decision and finding of the full Board, the respondent still desires to appeal, the provisions of Title 49 U.S.C. 1486 apply. This law, in part, stipulates that -any order, affirmative or negative, issued by the Board . . . shall be subject to review by the Courts of Appeals of the United States. . . .• There is also a review process of this court's judgment by the U.S. Supreme Court upon certification or certiorari as provided in section 1254 of Title 28, U.S.C.
SUMMARY
The focus of this first article has been upon the authority vested in the Federal government, specifically in the FAA, to promulgate and enforce rules and regulations necessary to ensure safety in the national airspace system. Also addressed was an overview of the enforcement process.
Part II of this continuing series will address the retributive (versus restitutive) effects of certificate suspension as an appropriate way to deal with airmen found to be in non-compliance with the Federal rules.
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